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BEFORE THE STATE BOARD OF EQUALIZATION
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of %
SECURI TY FI RST NATI ONAL BANK )

Appear ances:
For Appel | ant: Charles H Chase, Attorney at Law

For Respondent: Burl D. Lack, Chief Counsel;
Crawford H Thomas, Associate Tax Counse

OP1 N1 ON

This appeal is made pursuant to Section 26077 of the Revenue
and Taxation Code from the action of the Franchise Tax Board in
denying the claim of Security-First National Bank for refund of
franchise tax and interest in the anount of $24,061.85 for the
I ncome year 1950.

In 1949 Assets Corporation (hereinafter referred to as
Assets) was heavily indebted to the Appellant, a national bank
|ocated in California. Pursuant to an agreement with the stock-
hol ders of Assets, Appellant canceled a portion of the debt owed
to it b% Assets in exchange for all of the latter's properties.
Among the assets transferred to the Appellant on November 10, 1949,
were 12,600 shares in the Flintridge Realty Conpany (hereinafter
referred to as Flintridge) which constituted 89% of that firms
outstandln%zstock. By December 30, Appellant had acquired the
remaining Flintridge shares. In February, 1950, Flintridge was
liquidated and all of its assets were distributed to the %ppe[lant.
During 1950 a large part of the assets so distributed, including
realty and sone Valley Water Conpany stock were sold.

In its franchise tax return for the income year 1950, the
Appel lant claimed a |oss of $256,719.32 from the sale of the assets,
usi ng Flintridge's basis in computing the loss. The Franchjse Tax
Board disallowed this deduction and nade an assessnent which Appel -
lant has paid. Appellant now seeks a refund

The Franchise Tax Board concedes that Appellant's claim
woul d be correct were it not for the fact that the |iquidation of
Flintridge was nerely a step in an integrated Plan to acquire its
underlying assets. 1t concludes that the Appellant's basis for the
roperty in question should be the cost to APﬁeIIant of the
lintridge stock. There is no dispute over the fact that such an
adj ustment would require denial of the refund here in question
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During the year involved, Sections 20(b)(6) and 21(a)(12)
of the Bank and Corporation Franchise Tax Act provided in essence
that the basis of property shall be its cost except that the basis
of property acquired in conplete liquidation of a subsidiary shall
be the same as it would be in the hands of the transferor. These
sections have their counterﬁarts in the United States Interna
Revenue Code. Based upon the concept that the incidence of taxa-
tion depends upon substance rather than form the Federal courts
have established the rule that where a corporation seeks to acquire
the assets of another corporation, internediate steps of stock
Burchase and liquidation will be ignored and the transaction wll

e treated as the direct acquisition of assets rather than as the
liquidation of a subsidiary. (Comm ssioner v. Ashland O1 &
Refining Co., 99 F. 2d 588, cert. den. 306 U S 661, Kimbell-
Diamond Milling Co., 14 T. C. 74 aff'd 187 F. 2d,ZJR_cerct den.
E#z U.ds. F27.) This principle is referred to as the Kimbell-

amond rul e.

The Appellant states that it acquired the stock only in
order to salvage as much as possible fromthe debt owed it.
Accepting this statement, it is nevertheless inconplete in that
it nerely states the goal, but not the neans intended to acconplish
such an end. Appellant itself states that the nost feasible
met hod for accomplishing this result was liquidation of Flintridge
and sale of its assets. Since this method was used, it seens clear
t hat pellant did intend to strip away the corporate super struc-
ture of Flintridge in order to acquire and sell the under yjng_
properties. If Appellant entertained this purpose at the fime it
ach|r?d theIFIénter etsﬂgﬁg tthe Ki nbel | - aqgﬂg rlggl ée was

roperly appli ed. nite ates v. Mattison : ;
Bnlted States v. M 0. J. Cors., 274 F._2d 713.)

~ Appellant makes the unsupported assertion that the decision

to liquidate Flintridge and sell its properties was not made
until after receipt of the Flintridge stock from Assets Cor pora-
tion. This assertion is contradicted by the Franchise Tax Board
and is not borne out by the uncontroverted facts surrounding the
transaction.

It may be that when Appellant speaks of a "decision™ it
nmeans the formal adoption of a detailed plan of |iquidation and
sale. ~The requisite purpose may exist in the absence of such
formality. (See Comm ssioner v. Ashland 0il & Refining Co.,
su ra.% It appears unlTkely that Appellant woul d have entered
into the transaction with Assets Corporation in order to salvage
as much as possible of the debt involved w thout any consideration
of how to dispose of the Rropertles it was to recejve. Appellant
admits that it acquired the 11% minority interest in Flintridge
with a view toward liquidation. The fact that Appellant set about
acquiring the mnority interest imediately after the transfer by
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Assets strongly suggests that |iquidation was contenplated before
the transfer.” ~ (See Koppers Coal Co., 6 T.C. 1209.) Considering
all the circunmstances, we conclude that the rule establjshed by
Ki nbel | - Di anond Milling Co., supra, is applicable and that the
basis for conputing gain or loss on the sale of the assets of
Flintridge is the cost to Appellant of the Flintridge stock.

~ Pursuant to the views expressed in the Qpinion of the Board
on file in this proceeding, and good cause appearing therefor,

- I T I'S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 26077 of the Revenue and Taxation Code that the action
of the Franchise Tax Board in denying the claimof the Security
First National Bank for refund of franchise tax and interest in
the amount of $24,061.85 for the inconme year 1950, be and the
sane is hereby sustained.

Done at Secramento, California, this 7th day of Mrch, 1961,
by the State Board of Equalization.

John W _Lynch , Chai r man
Go. R Reilly , Menber
Paul R Leake , Menber
Ri chard Nevins , Member
, Menber
ATTEST: Dixwell L. Pierce , Secretary
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